An assessment of the effectiveness of existing

legal powers in enabling navigation authorities

to achieve their full potential
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AINA is the industry body in Great Britain for those authorities with
statutory or other legal responsibility for the management and
operation of navigable inland waterways for navigation and wider
uses.

There are 21 AINA members drawn from the public, private and third
sectors. They include British Waterways and the Environment Agency
which are publicly owned and receive grant-in-aid from government, in
addition to the Broads Authority, national park authorities, local
government authorities, private canal companies, internal drainage
boards, and a variety of public and charitable trusts.

Most AINA members are defined as navigation authorities by their own
Acts of Parliament (some of them centuries old) which regulate the
operation of their waterways. Others, such as local government
authorities, have inherited the status of navigation authority through
various statutes.

Between them AINA members have responsibility for over 5,500 km of
navigable inland waterways which include canals, river navigations
and other large open bodies of fresh water.
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At a time when navigation aut hor it iThegpdblicrardshe wateovaysnetwork @are at ris. €EThe need to berakle

pressure, there is now a greater need than ever to provide hard
evidence of the many social and economic benefits that the waterways
can provide and the role that navigation authorities play affecting this.
However, this report highlights the fact that many inland navigation
authorities in Great Britain are, to a greater or lesser extent
significantly hindered in their abilities to unlock the potential of their
waterways by their archaic legislation, some of which dates back to
the 18" century. The reality is that navigation authorities could
achieve much more for the waterways if their enabling legislation was
fit for purpose in a modern context and this report highlights the need
for navigation authorities to be granted 21° century powers.

Legislative change is vital for public safety, for reducing pollution from
boats, for funding and operational powers, for creating and indexing
byelaws and for challenging historic and archaic requirements which
have become burdens to navigation authorities. However, the use of
the various legal processes by navigation authorities to achieve
change, for example Private Bills, Transport and Works Act Orders
and Harbour Revision Orders has proved to be largely inefficient, and
very expensive with unreasonably long timescales. As a result of
these legislative challenges, the impact of differing legal advice from
government departments and repetitive consultation exercises, a more
effective way of delivering legislative change is required.

to require modern-day construction and safety standards for craft, and
compulsory third-party insurance for powered boats across all
waterways operated by statutory navigation authorities is paramount.
The need for navigation authorities to be empowered to generate
income or improve on their existing earning capacity is vital especially
in the current economic climate. Likewise, a legal framework which
enables navigation authorities to create appropriate common byelaws
and which allows the Courts to levy fines on an indexed scale for
breach of navigation authority byelaws are vital to maintain and
improve the general well-being of the waterways network and to
maximise the public benefits that derive from them.

The opportunity now exists for Defra to assist in overcoming these
difficulties and needs. This can be done in two ways; firstly through
positive statements in the current refresh of its policy document for the
inland waterways Waterways for Tomorrow, and secondly by working
with the navigation authorities through AINA by supporting carefully
considered initiatives, for example those linked to the practical use of
appropriate draft public primary legislation and secondary legislative
processes.

Stuart Taylor
AINA Chair
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inland navigation authorities to play a major role in helping the
waterways achieve their full potential to deliver widespread social,
economic and environmental benefits to urban and rural communities
across England and Wales. In addition, the on-going Defra-
sponsored research programme into identifying and quantifying the
benefits of the inland waterways being undertaken by the Inland
Waterways Advisory Council (IWAC) will provide greater stimulus for
navigation authorities to demonstrate their achievements.
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For their part, navigation authorit:i
opportunities that exist will, in some cases, depend upon their
enabling legal powers which in many cases are centuries old and are

not o6fit for purposed6 in a modern 1%

The overall intention of this report is to assist government
departments, principally through Defra, in understanding the
management and operational difficulties encountered by navigation
authorities vis-a-vis the archaic and inconsistent legislative
framework within which they currently operate. In doing this, the
report provides insight to some of the barriers which navigation
authorities face in fulfilling
intention to follow this report with a clear business case for legislative
change. Thereafter, Defra will be better placed to consider
appropriate ways by which navigation authorities may achieve
modernised powers to reflect the contemporary needs of their
waterways to meet their potential to deliver wide-ranging social,
economic and environmental benefits.
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1.7
For many years inland navigation authorities in Britain have been
operating under the terms of archaic legislation. The last time that
any public primary legislation was enacted affecting all the waterways
across the country was the promotion and approval of the Transport
Act 1968. Since 1968 several private acts have been passed for the
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bendfitafindividual Wwaterwaya lyusfor mast naviggtioneusthonties
their priginal statuies passes! asffan ack Bs thetl & iCenfury still, to a
greater or lesser extent, apply.

With the rapidly changing world in which navigation authorities now
operate, navigation authorities believe it is essential that their

legislative framework is easily adaptable. As a consequence of the
burgeoning amount of new regulations and guidance, particularly with
respect to environmental and safety requirements, most navigation
authorities are finding it difficult to enforce new procedures in order to
comply with what is required or expected of them. Similarly, their
ability to raikei the incomeandiuntdsemecesdary toopemate, mairftaint h e
and develop their waterways has also been constrained by the

archaic legislative framework.

ext .
For the largest navigation authorities sponsored by Defra with grant-

in-aid, it has become apparent that while considerable public

expenditure has been incurred in trying to create, amend or adapt
specific pieces of Il egislation so as
purposed6 in a modern contextithet here i
British Waterways Act 1995 (despite its cost and the difficulties in

attaining it) being the only successful outcome to date. With regard

t the smaller navigatian muthbritied therdhave been sonhetlegislative A1 NA 6 s
enhancements such as the Upper Avon Navigation Act 1972.

However, for others a key problem is the fact that legislation has to

be changed in order for them to be able to generate the income

needed to change that same legislation! Such navigation authorities

are therefoR2edisiauaCaobah

This report presents and reviews current plans or intentions among
the statutory inland navigation authorities in Britain to modernise their
governing legislation. It outlines their progress in obtaining legislative
change, the reasons that such change is, or has been required and
the processes that are being, or have been pursued to bring about
amendments to legislation.
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Navigation authorities are operating in a rapidly changing world but

i the nationalisation of many railway owned canals and some

the archaic nature of the | egislative f r mlendnagigakon dompanies in L9%&ta ford the British a n d

waterways is not proving to be readily adaptable. This situation
disadvantages not just navigation authorities but also those
individuals and groups that rely on the waterways for business,
recreation or leisure; and other partners and stakeholders, including
government departments that work with navigation authorities to

develop and promote the inland waterways to meet their potential to

deliver wide-ranging social, economic and environmental benefits.

For this reason, navigation authorities believe that it is in the public
interest for navigation authorities to be granted new powers, where

appropriate, and have anachronistic ones replaced. It is important to

tidy up the mish-mash of archaic pieces of legislation dating back
over the last two centuries and more. Most navigation authorities,
large and small, are affected in some way. For example, they need
to be able to respond to changes in legislative and regulatory

requirements with regard to safety

cared but also deliver it by,
Scheme and other reasonable controls.

Much of the background legislation, especially that which granted
operating powers to the navigation authorities, lies with the enabling
acts of each authority and dates back to the 17", 18" and 19"
centuries. Over the last 60 years major changes in ownership of the
90% or so of inland waterways which are today owned by British
Waterways or the Environment Agency were bought about by:

for

Transport Commission and the subsequent formation in 1963 of
British Waterways

1 the creation of the Regional Water Authorities in 1974, followed
by the creation of the National Rivers Authority in 1989 and then
the Environment Agency in 1996

2.4 However, despite these major legislative and institutional changes
little has happened with regard to the development of specific
legislation for the benefit of all navigation authorities in Great Britain.

2.5 The impact of the original enabling legislation conferred upon the
various navigation authorities has been long lasting. In 1958 the
Bowes Report which had been commissioned to review the
constitutional basis of the management of the canals by the then
t o Rrigsh Transper{ Comraispign{which in, 1963 begamg Brifish y o f
e x amppeEways)repdtedt menting the Boat Safety
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2.8
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(Bowes Report, British Transport Commission 1958)
Despite the Bowes Report, nothing changed with respect to enabling 2.10

acts. Resultantly, navigation authorities today find themselves in a
more litigious age still labouring under archaic legislation.

Some private legislation has been successfully obtained in the past,
such as the Upper Avon Navigation Act 1972 which recreated the
powers and rights of navigation for the Upper Avon and the British
Waterways Act 1995 which established the application of boat
construction standards, third-party insurance, emergency access
rights and other powers. Both these pieces of legislation have been
effectively used by their promoters in managing their waterways
although some requirements of the original proposal had to be
dropped or significantly amended as part of the consultative/hearing
process. However, in both cases the processes were lengthy and,
despite the considerable public benefits derived from them, the
financial costs were disproportionately excessive.

Other powers have been obtained under more general items of
legislation, such as the Southern Water Authority Acts 1982 and 1988
and the Anglian Water Authority Act 1977, which introduced new
charging schemes and other powers for the Medway, Nene and
Great Ouse navigations. These powers are how enforced by the
Environment Agency as navigation authority, but they need updating
and are not harmonised across the Age
In an attempt to overcome the difficulties being experienced by the

navigation authorities and to reduce the pressure on parliamentary

time the government of the day bought forward a secondary

legislation process under the Transport and Works Act 1992. This

allowed promoters to bring forward legislative proposals that would

previously have required a private bill, but which could be dealt with

in a far more expedient manner and granted by Order of the

Secretary of State. Specific legislation was developed for the inland
waterways industry under the Transport and Works Applications

(Inland Waterways Procedure) Regulations 1993.

However, recent experience of the Broads Authority has shown that
this process cannot be used where legislation could be achieved by
means of a Harbour Revision Order under the application of the
Harbours Act 1964. As a number of statutory navigation authorities
are also statutory harbour authorities, e.g. Broads Authority, Bristol
City Council, Exeter City Council and others, it appears that the
Transport & Works Act 1992 is of little or no use to them. Neither can
charging powers be achieved as the experience of the Environment
Agency has shown in its application for an Order under the 1992 Act.



2.11

In summary, three main issues highlight current problems being
experienced by navigation authorities with respect to their enabling
legislation:

Examples here include a
requirement for third-party insurance for all powered craft, the adoption
of boat construction and maintenance standards (through the Boat
Safety Scheme) and the adoption of the Hire Boat Code“ as currently
being prepared by the Maritime and Coastguard Agency in partnership
with AINA and the British Marine Federation.

Waterway user groups often claim to be disadvantaged
through operational inconsistencies caused by divergent legislation. In
the case of the Environment Agency, there has been the need to
achieve consistency of standards and to harmonise approaches within
the navigation authority, across its Thames, Anglian and Southern
regions.

This is
essential for navigation authorities to discharge their statutory duties
and to unlock the potential of their waterways to deliver widespread
public benefits. Part of government policy is to encourage navigation
authorities to increase their income from non-government sources.
However, due to their archaic and out-dated enabling legislation some
navigation authorities do not have the powers to levy reasonable fees
and charges for the current use of their waterways.
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The appendices to this report present the baseline data generated 3.5
from an AINA research project undertaken in 2008/09 on the current
legal powers of navigation authorities.

To determine the current ownership, constitutional status and nature
of operation of each AINA member i along with other baseline
information required to assess the adequacy of their existing legal
powers i a questionnaire was issued to each of them. The
questionnaire is shown in Appendix 1.

Appendix 2 shows the legal status by which each AINA member
performs its role as navigation authority, the total lengths/area of the
waterways for which they are responsible and the types of waterways
(e.g. river, canal, lake) along with the enabling acts and other key
statutes which currently govern their management and operation.

It is evident from Appendix 2 that AINA members adopt the term
6navigation aut hor i ti gone dreydefimedasar i et y
0statutory navigation authoritydo in
acts while others have acquired or inherited the status through local
authority powers. The only reasonably well-established and
generally accepted definition of
national legislation is given in the Water Resources Act 1991 S221
(1) n@%) gati on authoritydé means
power under any enactment to work, maintain, conserve, improve or
control any canal or other inland navigation, navigable river, estuary,
harbour or dock. This definition is also used in the Coastal Protection
Act 1949 and the Environment Act 1990.

any

It is also evident from Appendix 2 that the legislation used to operate,
modify and update navigation powers is archaic and piecemeal. In
some cases legislation such as the Countryside Acts and the general
powers acts of local authorities is used to manage navigation in the
absence of a more appropriate statute.

pe

Based on the information given in Appendix 2 and a deeper
examination of the enabling acts and other relevant legislation,
Appendix 3 shows, for each navigation authority, their abilities to
control vessels on their waterways, along with their legal rights to
generate income in relation to those vessels. Appendix 3 also
indicates whether or not each navigation authority has powers to
implement the requirements for construction standards such as the
Boat Safety Scheme and to require third-party insurance for vessels on
their waterways. Confusion does
and 6registrationdé mean. This i
whether there is a public right of navigation on any particular river
which can only be determined by reference to the enabling legislation
and any subsequent legislation. However, the simple explanation is
that where the waterway is artificial and the bed of it is in the ownership
of the navigation authority, or where no public right of navigation exists
on ariver, then a licence is issued. This may be as a power granted by

o fegisiation or ffe_ctivgly a Iicence-ove.r land. Rggistratio_n is the ability
t Reresult gf legislation fora nayigagjon guthorigy fofegigtey boats,an

the river(s) that it controls for management purposes only; ie if there is
a public right of navigation.

0 n a Vv iTge pdwerd dl nadgatioh suthoritled/'t® levy dharde£fdr faSs, tald,

moorings etc is very varied and in some cases (such as on the Middle
[ e§ePNhvightidis) tdlaflySackdg. AWK &s pRibilic sector support
available, navigation authorities need to be able to raise reasonable
and adequate income from users of their waterways. A number of
navigation authorities lack the ability to set construction standards

thereby reducing risks to safety, and to require a minimum of third party

insurance. In such cases, the fact that these controls are not
mandatory requirements leaves the navigation authorities and their
users in an invidious position in terms of the public demand for safe
enjoyment of the waterways and the potential to promote claims for
damage, injury and even fatalities.
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3.6

3.7

The navigation authoritiesé approach

and their ability to make new ones are set out in Appendix 4. As can
be seen, a number of navigation authorities do not have powers to
enable either the creation of new byelaws or to enable enforcement
on their waterways; while a number of others aspire to update their
byelaws, or to seek new ones, using a variety of legislation. The
enforcement powers sought through byelaws would include
requirements for boat construction standards and third party
insurance which suggests that an opportunity exists to harmonise
these controls which could be easily met if the powers sought by the
various navigation authorities were considered and achieved on a
unified basis.

The intentions of navigation authorities to modify, or aspire to review,
their current legal powers are summarised in Appendix 5 which
shows the variety of processes that are, or would, be used.
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